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or similar grounds exception to guar-
anteed passthrough, the Commission 
sets forth the elements of a cognizable 
claim under section 601(c)(2) which it 
expects to apply in cases in which 
fraud, abuse, or similar grounds is 
raised. The provisions of this policy 
statement do not establish a binding 
norm but instead provide general guid-
ance. In particular cases, both the un-
derlying validity of the policy and its 
application to particular facts may be 
challenged and are subject to further 
consideration. The procedure pre-
scribed conforms with the NGPA’s gen-
eral guarantee of passthrough by plac-
ing the burden of pleading the elements 
and proving the elements of a case on 
intervenors who would allege fraud, 
abuse, or similar grounds as a basis for 
denying passthrough of gas prices in-
curred by an interstate pipeline. 

(a) In order for the issue of fraud, as 
that term is used in section 601(c) of 
the NGPA, to be considered in a pro-
ceeding, an intervenor or intervenors 
must file a complaint alleging that: 

(1) The interstate pipeline, any first 
seller who sells natural gas to the 
interstate pipeline, or both acting to-
gether, have made a fraudulent mis-
representation or concealment; and 

(2) Because of that fraudulent mis-
representation or concealment, the 
amount paid by the interstate pipeline 
to any first seller of natural gas was 
higher than it would have been absent 
the fraudulent conduct. 

(b) In order for the issue of abuse, as 
that term is used in section 601(c) of 
the NGPA, to be considered in a pro-
ceeding, an intervenor or intervenors 
must file a complaint alleging that: 

(1) The interstate pipeline, a first 
seller who sells to the interstate pipe-
line, or both acting together, have 
made a negligent misrepresentation or 
concealment, or other misrepresenta-
tion or concealment in disregard of a 
duty; and 

(2) Because of that negligent mis-
representation or concealment, or 
other misrepresentation or conceal-
ment in disregard of a duty, the 
amount paid by the interstate pipeline 
to any first seller of natural gas was 
higher than it would have been absent 
the negligent misrepresentation or 
concealment, or other misrepresenta-

tion or concealment made in disregard 
of a duty. 

(c) In order for the issue of similar 
grounds, as that term is used in section 
601(c) of the NGPA, to be considered in 
a proceeding, an intervenor or interve-
nors must file a complaint alleging 
that: 

(1) The interstate pipeline, any first 
seller who sells natural gas to the 
interstate pipeline, or both acting to-
gether, have made an innocent mis-
representation of fact; and 

(2) Because of that innocent mis-
representation of facts, the amount 
paid by the interstate pipeline to any 
first seller of natural gas was higher 
than it would have been absent the in-
nocent misrepresentation of fact. 

(Natural Gas Policy Act of 1978, Pub. L. 95– 
621, 92 Stat. 3350, (15 U.S.C. 3301–3432)) 

[47 FR 6262, Feb. 11, 1982] 

STATEMENT OF INTERPRETATION UNDER 
THE PUBLIC UTILITY REGULATORY 
POLICIES ACT OF 1978 

§ 2.400 Statement of interpretation of 
waste concerning natural gas as the 
primary energy source for quali-
fying small power production facili-
ties. 

For purposes of deciding whether 
natural gas may be considered as waste 
as the primary energy source pursuant 
to § 292.204(b)(1)(i) of this chapter, the 
Commission will use the criteria de-
scribed in paragraphs (a), (b) and (c) of 
this section. 

(a) Category 1. Except as provided in 
paragraph (b) of this section, natural 
gas with a heating value of 300 Btu per 
standard cubic foot (scf) or below will 
be considered unmarketable. 

(b) Category 2. In determining wheth-
er natural gas with a heating value 
above 300 Btu but not more than 800 
Btu per scf and natural gas produced in 
the Moxa Arch area is unmarketable, 
the Commission will consider the fol-
lowing information: 

(1) The percentages of the chemical 
components of the gas, the wellhead 
pressure, and the flow rate; 

(2) Whether the applicant offered the 
gas to all potential buyers located 
within 20 miles of the wellhead under 
terms and conditions commensurate 
with those prevailing in the region and 
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that such potential buyers refused to 
buy the gas; and 

(3) A study, which may be submitted 
by an applicant, that evaluates the ec-
onomics of upgrading the gas for sale 
and transporting the gas to a pipeline. 
The study should include estimates of 
the revenues which could be derived 
from the sale of the gas and the fixed 
and variable costs of upgrading. 

(c) Category 3. In determining wheth-
er natural gas with a heating value 
above 800 Btu per scf is marketable, the 
Commission will consider the informa-
tion included in paragraph (b) of this 
section and whether: 

(1) The gas has actually been flared, 
vented to the atmosphere, or continu-
ously injected into a non-producing 
zone for a period of one year, pursuant 
to legal authority; or 

(2) The gas has been certified as 
waste, i.e., suitable for disposal, by an 
appropriate state authority. 

[Order 471, 52 FR 19310, May 22, 1987] 

STATEMENT OF PENALTY REDUCTION/ 
WAIVER POLICY TO COMPLY WITH THE 
SMALL BUSINESS REGULATORY EN-
FORCEMENT FAIRNESS ACT OF 1996 

§ 2.500 Penalty reduction/waiver pol-
icy for small entities. 

(a) It is the policy of the Commission 
that any small entity is eligible to be 
considered for a reduction or waiver of 
a civil penalty if it has no history of 
previous violations, and the violations 
at issue are not the product of willful 
or criminal conduct, have not caused 
loss of life or injury to persons, damage 
to property or the environment or en-
dangered persons, property or the envi-
ronment. An eligible small entity will 
be granted a waiver if it can also dem-
onstrate that it performed timely re-
medial efforts, made a good faith effort 
to comply with the law and did not ob-
tain an economic benefit from the vio-
lations. An eligible small entity that 
cannot meet the criteria for waiver of 
a civil penalty may be eligible for con-
sideration of a reduced penalty. Upon 
the request of a small entity, the Com-
mission will consider the entity’s abil-
ity to pay before assessing a civil pen-
alty. 

(b) Notwithstanding paragraph (a) of 
this section, the Commission reserves 

the right to waive or reduce civil pen-
alties in appropriate individual cir-
cumstances where it determines that a 
waiver or reduction is warranted by 
the public interest. 

[Order 594, 62 FR 15830, Apr. 3, 1997] 

APPENDIX A TO PART 2—GUIDANCE FOR 
DETERMINING THE ACCEPTABLE CON-
STRUCTION AREA FOR AUXILIARY AND 
REPLACEMENT FACILITIES 

These guidelines shall be followed to deter-
mine what area may be used to construct the 
auxiliary or replacement facility. Specifi-
cally, they address what areas, in addition to 
the permanent right-of-way, may be used. 

An auxiliary or replacement facility must 
be within the existing right-of-way or facil-
ity site as specified by § 2.55(a)(1) or 
§ 2.55(b)(1)(ii). Construction activities for the 
auxiliary or replacement facility can extend 
outside the current permanent right-of-way 
if they are within the temporary and perma-
nent right-of-way and associated work 
spaces authorized for the construction of the 
existing installation. 

If documentation is not available on the 
location and width of the temporary and per-
manent rights-of-way and associated work 
spaces that were used to construct the exist-
ing facility, the company may use the fol-
lowing guidance for the auxiliary installa-
tion or replacement, provided the appro-
priate easements have been obtained: 

a. Construction should be limited to no 
more than a 75-foot-wide right-of-way includ-
ing the existing permanent right-of-way for 
large diameter pipeline (pipe greater than 12 
inches in diameter) to carry out routine con-
struction. Pipeline 12 inches in diameter and 
smaller should use no more than a 50-foot- 
wide right-of-way. 

b. The temporary right-of-way (working 
side) should be on the same side that was 
used in constructing the existing pipeline. 

c. A reasonable amount of additional tem-
porary work space on both sides of roads and 
interstate highways, railroads, and signifi-
cant stream crossings and in side-slope areas 
is allowed. The size should be dependent 
upon site-specific conditions. Typical work 
spaces are: 

Item Typical extra area (width/ 
length) 

Two lane road (bored) ........... 25–50 by 100 feet. 
Four lane road (bored) .......... 50 by 100 feet. 
Major river (wet cut) .............. 100 by 200 feet. 
Intermediate stream (wet cut) 50 by 100 feet. 
Single railroad track ............... 25–50 by 100 feet. 

d. The auxiliary or replacement facility 
must be located within the permanent right- 
of-way or, in the case of nonlinear facilities, 
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